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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9793. 


William T. Pace, Guardian ad Litem for Marshall J. 
Bailey, Incompetent, Appellant, 

v. 

Florence B. Bradley, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from two Orders (App. 6-8) of the 
District Court of the United States for the District of Co¬ 
lumbia, holding Probate Court. A review of these two 
orders by this Court is authorized by Sec. 17-101, D. C. 
Code, 1940. The District Court of the United States for 
the District of Columbia had jurisdiction by virtue of Sec. 
11-501, D. C. Code, 1940. 
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The duly authorized executrix filed her First and Final 
Account and Florence B. Bradley filed exceptions to the 
account. The Court sustained the exceptions. William 
T. Pace, Guardian ad Litem for Marshall J. Bailey, incom¬ 
petent, brings this appeal. 

STATEMENT OF THE CASE. 

Florence J. Livingston, late a resident of the District of 
Columbia, died December 10,1945, leaving a will dated July 
29, 1940, and also a paper in the nature of a codicil dated 
February 17, 1943. This codicil purported to dispose of a 
Maryland home and lots adjoining the house. The codicil 
was void because it lacked two witnesses as required by law. 
This codicil was always treated as void throughout the 
entire proceedings. The will was duly probated and Lavinia 
A. Wohlfarth was duly appointed and qualified as executrix, 
according to the terms of the will. 

Testatrix’ sister, Ida J. Bailey, pre-deceased her sister, 
leaving two children: Florence B. Bradley and Marshall J. 
Bailey, as sole heirs at law and next of kin. 

This is an appeal from an Order of the District Court, 
which required the Court to construe the will and intent 
of the testatrix upon the Motion filed by Florence B. Brad¬ 
ley, whereby she objected and took exceptions to the First 
and Final Account as filed by the executrix. The second 
order appealed from is the order passing and approving the 
restated first account of the executrix on December 3,1947. 

The pertinent provisions of the Last Will and Testament 
of Florence J. Livingston, deceased, are given below: 

“Second, I give, devise and bequeath to my sister Ida 
J. Bailey, and my niece, Lavinia A. Wohlfarth, share 
and share alike, and at the death of my sister, her share 
will go to her daughter Florence B. Bradley.” 

and also: 

“All the rest and residue of my estate, both real, per¬ 
sonal and mixed, I give, devise, and bequeath to my 
sister Ida J. Bailey, and to my niece Lavinia A. Wohl- 
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farth, share, and share alike, and to them and their 
heirs and assigns forever, share and share alike, as 
tenants in common.” 

It will be noted that the will was a printed form^to be 
filled in by the maker. The testatrix in this case has written 
the following provisions in the residuary clause, to wit: 

“sister Ida J. Bailey, and to my niece Lavinia A. Wohl- 
farth, share, and share alike”—followed by the printed 
words of the form will—and to them and their heirs and 
assigns forever share and share alike, as tenants in 
common. 

It is to be noted that in no place in this will were any 
printed words deleted. 

The appellant claims that Marshall J. Bailey shall take y 2 
of y» of both the real and personal property, as bequeathed 
and devised in the residuary clause of the will. 

The appellee claims that the bequest of $5.00 to Marshall 
J. Bailey was a cut off clause in the will and precluded him 
from taking any other property of the testratrix. 

The Trial Court ruled that the Motion filed by Florence 
B. Bradley should be granted, and directed the executrix to 
pay (1) all specific legacies, and expenses, (2) only $5.00 
to Marshall J. Bailey, (3) and the balance of the estate y> 
to Lavinia A. Wohlfarth and y> to Florence B. Bradley. 

STATEMENT OF POINTS. 

I. 

The Court below erred in its order of November 3, 1947, 
by the substitution of speculation and conjecture for ex¬ 
pressed intention of textatrix. The erroneous substitutions 
are as follows: 

(1) “ * * * that the language of the will shows that it was 
the intention of the testatrix to leave her entire estate 
of Ida J. Bailey (sic), her sister, and Lavinia A. Wohl¬ 
farth, her niece, in equal parts, and at the death of the 
said sister, her share to go to her daughter, the niece 
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of the testratrix, Florence B. Bradley; * * (Italics 

supplied) 

(2) “• * * that the testatrix intended that Marshall J. 

Bailey, * * *, should have only five dollars; # * *” 

(3) “* * * there being some ambiguity between the 

second clause of the Will and the residuary clause, 

# # # y > 

II. 

The Court below erred by attempting to read into the 
Will the following clauses: 

“entire estate”; 

“Marshall J. Bailey should have only five dollars.” 

III. 

The Court below erred by attempting to cure the patent 
ambiguity in the first sentence, second paragraph of the Will. 

IV. 

The Court below erred in not holding that the first sen¬ 
tence of paragraph 2 of the will was a complete nullity, and 
wholly void, because the testatrix failed or omitted to state 
any property upon which any bequest or devise could oper¬ 
ate and there were no words or expressions elsewhere in 
the Will, by which the omission could be cured. 

V. 

The Court below erred in not holding that the words 
written by the testatrix, to wit, “share and share alike” 
and followed by “and to them and their heirs and assigns 
forever, share and share alike as tenants in common,” de¬ 
noted an absolute intent to make a final gift to the persons 
named in the residuary clause. 

VI. 

The Court below errefl in not holding that the first 
sentence of Sec. 19-110 of the D. C. Code 1940 applied to the 
residuary clause in this case. 
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SU1 


ARY OF ARGUMENT. 


Testatrix did not use any words on the face of her will, 
or express any intent on the face of the will, showing that 
it was testatrix’ desire to cut off Marshall J. Bailey with 
only $5.00, or to limit Marshall J. Bailey to take only $5.00 
specifically bequeathed to him. 

Paragraph 2, sentence 1 is absolutely null, void and in¬ 
effectual because of a bold, unqualified omission to mention 
any property whatever, directly or indirectly, as the subject 
of its disposition, and, furthermore, it fails to even identify 
any subject matter. This sentence does not show any valid 
and legal intent of the testatrix to dispose of any part of 
her estate. There is no possible way to read the said 
sentence with any other part of the will to show what 
sentence 1, paragraph 2 was intended to mean by the 
testatrix. There were no words or expressions in any of 
the other clauses or provisions of the will to explain this 
sentence. Each and every other sentence of this will is very 
specific, definite and clearly expressed. 

Textatrix made certain small bequests. The testatrix 
disposed of the rest of her estate, including both real and 
personal, in the residuary clause. The intention of the 
testatrix to make Ida J. Bailey and Lavinia A. Wohlfarth 
the beneficiaries of her residuary estate, is clearly expressed 
beyond all reasonable doubt. 

Sec. 19-110 of the D. C. Code, 1940, provides if a devisee 
or legatee dies before the testator, leaving issue who survive 
the testator, then such issue shall take; thus Marshall J. 
Bailey’s share would be *4 of % of the residue as to both 
real and personal property and also $5.00 specifically be¬ 
queathed to him. 

The law presumes that the testatrix made her will with 
the knowledge of and in view of the Statutes of the District 
of Columbia, to wit, Sec. 19-110 of the D. C. Code, 1940. 
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ARGUMENT. 

Argument of Guardian Ad Litem Regarding the Intent of 
the Testatrix as Expressed in her Will. 

Reading the will as a whole shows it was divided, one part 
making certain gifts and the other part a residuary clause. 

The first^eg^e^jdevise^ was not identified, but whatever 
this unidentified Kgffio eftr devisee' was, beneficiaries were 
to ‘ ‘ share and share alike, and at the death of my sister her 
share will go to her daughter.’’ Nothing was said as to 
whether this sharing, of something unknown, should be in 
the life time^fthe oersons mentioned or was to be final. 

All otherib^S^&e*^the will are certain, as to both the 
articles bequeathed and the persons to receive them. There 
were no conflicts nor ambiguities in any of these gifts. No 
gifts abated. All other portions of the will are concise and 
valid. No intent was expressed in the will in any place 
which showed that the testatrix intended to dispose of any 
other property. JuMJL 

The residuary clause showed the testatrix intended if to 
“share and share alike, and to them and their heirs/and 
assigns forever, share and share alike, as tenants in com¬ 
mon.” 

The Order of November 3, 1947, finds there being some 
ambiguity, does not make a finding as to whether this am¬ 
biguity is a patent or latent ambiguity. 

A court of equity may reform a contract or a deed, but a 
Court holding Probate Court may not reform a will, nor 
may a Probate Court receive #RT testimony to explain or 
clear up a patent ambiguity. 

This doctrine of law is well established and it is set out 
very clearly in the case of Engelthaler v. Engelthaler (1902), 

196 Ill. 230, 63 N. E. 669, where there was a devise of a life 
estate in land to the testator’s wife, and a provision that 
“after the death of my wife I give, devise and bequeath my 
homestead,” not naming any devisee, the court announced 
the doctrine that “parol testimony can not be admitted to 
explain or clear up a patent ambiguity, that is to say, an 
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ambiguity which appears upon the face of the will itself,” 
and said that since the omission to designate the devisee in 
this case was a patent ambiguity, extrinsic evidence that the 
will was written by a scrivener in the English language, 
which the testator did not understand; that when the will 
was read to him both the testator and the scrivener supposed 
it contained a provision devising the fee of the homestead 
to the testator’s son; that after the execution of the will 
the testator made statements to other persons to the effect 
that he had given the fee in the land to the son in question, 
and that he made a memorandum in a book usually kept by 
him of his affairs and transactions, to the effect that he had 
devised the land to his son after the death of his wife, was 
not admissible, since to add to the will, after the descrip¬ 
tion of the property, “to my son, Ferdinand,” would be to 
reform the will. 

The appellant contends that the first sentence of para¬ 
graph 2 of Jhe yjll is wholly void and has no force or mean¬ 
ing, and sha# noTbe construed with any other valid parts 
of the will, because the testatrix failed or omitted to state 
any property upon which any bequest or devise could oper¬ 
ate, and there were no words or expressions elsewhere in the 
will, by which the omissions could be cured. 

The appellant now invites the attention of the Court to the 
authorities upon which he contends that said sentence is 
wholly void and inoperative. 

The case of Washington Loan and Trust Company, et al. 
v. Hammond, et al., 51 App. D. C. 260, 278 Fed. 569, in 1922 
stated that the Courts are reluctant to hold the bequest 
void for uncertainty and they do so only when actually com¬ 
pelled by the language used. In this case the Court held 
that a certain paragraph was ineffective and that under the 
Code—then Sec. 1631, and now Sec. 19-110, D. C. Code, 1940 
—held that the property would pass to the residuary clause 
of the will and be given to the residuary legatees and de¬ 
visees, and would not go intestate. 

The facts in the Washington Loan and Trust Company v. 
Hammond (supra) case were, briefly, that Mrs. Ramsey 
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gave, devised and bequeathed to Mrs. Garrigus all her house¬ 
hold and personal belongings and a box with the contents of 
said box to be marked with Mrs. Garrigus’ name in my safe 
deposit box, it being understood she will make distribution 
of the aforesaid bequests to her as shall be made according 
to instructions left by Mrs. Ramsey with her attorney, No 
instructions were found. The Court said that the gift made 
by that sentence is without force and is void for uncertainty. 
The Court further found that no contrary intention appear¬ 
ing by the will it must be held that the property fell into the 
residuary clause of the will. 

Other states have ruled that similar clauses are void 
because of uncertainty, as did the Arkansas Supreme Court 
in the case of Cook v. Worthington, 116 Ark. 328,173 S. W. 
395. The two sections of the will that were in dispute are as 
follows, and the Court found in that case the facts below: 

Section One. Re: Appointing executor, pay debts and 
funeral expenses, etc. 

Section Two. After the payment of my said debts and 
funeral expenses I give to each of my nephews, Mack and 
DeWitt Worthington, five dollars each and to my niece 
Wilmer Agnes Fisher, nee Worthington, five dollars, and 
to my counsin T. D. Cook and my friends Willie and Cleve¬ 
land Short to the aforesaid T. D. Cook and Willie Short and 
Cleveland Short to share and share alike.” 

On appeal the Circuit Court found “* * * that said 

will, on its face, is null and void and of no effect for 
uncertainty.” 

“No language is used in the instrument by which it can 
be ascertained what portion of his estate W. H. Cook in¬ 
tended to go to the appellants (T. D. Cook, et al.). 

“The will could reasonably be construed as indicating an 
intention upon the part of the deceased to will to appellants 
(T. D. Cook, et al.) an interest in his estate. This is shown 
by the use of the words ‘to share which means ‘to partake 
of,’ ‘enjoy with others,’ ‘to have a portion of,’ Webster’s 
Dictionary, ‘ Share. ’ And it could be also construed that he 
meant that the appellants should all have an equal share, or 
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like share, but as to what portion or as to what character 
of the estate, whether real or personal, it is not mentioned 
in the instrument, and it is impossible to ascertain from 
the language employed as to what the intention of the maker 
of the so-called will was in these particulars. The subject 
of the alleged bequest, in other words, is too vague and 
indefinite to constitute a valid will. 

The Supreme Court of Iowa ruled on a case very, very 
similar to paragraph 2, first sentence of the will of Florence 
J. Livingston. The Court held that the paragraph of a 
will not describing any property bequeathed to legatees 
named can not be given effect and is wholly void. 

Kuhlemeier vs. Kuhlemeier, 230 N. W. 434, 210 Iowa 17. 

Serena C. Spahr died testate. 

Her will contains 8 paragraphs, to wit: 

Para. 1. Re: Paying just debts and funeral expenses. 

Para. 2. Appointing executrices. 

Para. 3. “3 1 give and bequeath to my sisters, Julia C. 
Benneo and Carrie J. Kuhlemeier of Burlington, Iowa, and 
Bertha Foster, my niece residing at Burlington, Iowa, R. R. 
share and share alike. 

Para. 4. “4. I give and bequeath to my niece, Doris Jane 
Kuhlemeier, Burlington, Iowa, all the rest and residue of 
my estate after the debts and above bequests are paid 
together with my large diamond pin with 30 diamonds.’’ 

Para. 5. Gives silverware to another party. 

Para. 6. Bequeaths a bracelet. 

Para. 7. Gives $200.00 to a named Church. 

Para. 8. Gives other jewelry and expressed a desire for 
upkeep of the family graves. 

The Court held: 

“that paragraph 3 is wholly void but that the remain¬ 
ing paragraphs of the will should be carried out accord¬ 
ing to their terms. * * * It is, of course, obvious 
that if paragraph 4 of will be carried out, the residuary 
estate will be enriched to the extent of whatever prop¬ 
erty the testatrix intended to be disposed of by the 
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preceding paragraph. * * * The residuary estate is 
enriched, not because of the language referred to 
therein, but because of the invalidity of the preceding 
paragraph. 

“What motive prompted testatrix to make Doris 
Jane Kuhlemeier (who is not an heir at law) her residu¬ 
ary legatee can not be ascertained from the language 
of the will. This affords no substantial reason in this 
case why she should be denied the part given her. The 
intention of the testatrix to make Doris Jane Kuhle¬ 
meier the sole beneficiary of her residuary estate is 
clearly expressed. ’’ 

The appellant proceeds to the next point in his argument 
based upon the premise that the first sentence of para¬ 
graph 2 is ineffective and wholly void, and the Trial Court 
below erroneously adopted the argument of the appellee 
when it substituted argument and conjecture for intent of 
testatrix, not expressed by the words and expressions used 
on the face of her will. 

The Court said (App. 8): 

“* * * Here we have a clause in the will leaving 

to the nephew, Marshall J. Bailey, the sum of $5.00. 
That indicates clearly that it was the desire of the 
testatrix to cut off Marshall J. Bailey with $5.00, and 
the Court would be violating the intention of the testa¬ 
trix if it awarded to Marshall J. Bailey half of his 
mother’s share.” 

Later the Trial Court said (App. 8): 

“ * * * Nevertheless, in endeavoring to discover the 

intent of the testatrix, and for reasons which I indi¬ 
cated in my prior rulings, it is quite evident to the 
Court that it was the testatrix intention that Marshall 
Bailey, for reasonsJ^est known to the testatrix, should 
receive nothing butS^nd Section 110 of Title 19 spe¬ 
cifically indicates that it shall not come into operation 
if to do so would be contrary to the testatrix’ intent. 
In the Court’s opinion it would be contrary to the 
testatrix’ intent.” 
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The Trial Court, by its Order of November 3,1947 (App. 
6) made two findings regarding the intent of the testatrix, 
to wit: 

(1) “* * * that the language of the will shows that 

it was the intention of the testatrix to leave her entire 
estate of Ida J. Bailey (sic), her sister, and Lavinia A. 
Wohlfarth, her niece, in equal parts, and at the death 
of the said sister, her share to go to her daughter, the 
niece of the testatrix, Florence B. Bradley; * * *” 
(Italics supplied.) (2) “* * * that the testatrix 

intended that Marshall J. Bailey, * * *, should have 
only five dollars; # * *” 

This guardian ad litem respectively submits and earnestly 
contends that each of the above four findings or statements 
of the Court were based upon speculation and conjecture on 
the part of the Trial Court, and that there were no words 
or expressions on the face of the will that could be grounds 
for such a finding. 

In 1876 the Maryland Court of Appeals in the case of 
Havman v. Thomas, 44 Md. 30, said: 

<<* * * the foregoing clause (in a will) was defective 
by reason of failure or omission to state therein any 
property upon which the bequest could operate, and 
there were no words or expressions elsewhere in the 
will by which the omissions could be cured. 

“There is nothing on the face of the will to indicate 
what the testator intended to give by the second clause. 
We are asked to insert the words ‘all the balance of 
my personal estate.’ But by no fair construction of 
the will are we able to discover that such was the intent 
of the testator, or to determine with reasonable cer¬ 
tainty what words were omitted. 

“Conjecture cannot be permitted to usurp the place 
of judicial conclusion, or supply what the testator has 
failed sufficiently to indicate.” 

The Court further said: “* * * where the name of a 
legatee or subject of a legacy is left blank or entirely 
omitted from the will, the legacy fails for uncertainty. 

Also Wilkens vs. Allen, 59 U. S. 385. 
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In the case of Kaiser v. Brandenburg, 16 App. D. CJ? 
310, the Court said: 

“Surrounding conditions and circumstances may be 
admissible in evidence as aids in arriving at the mean¬ 
ing of ambiguous words. They are clearly so in order 
to explain ambiguities arising out of extrinsic circum¬ 
stances, as to persons provided for, objects of descrip¬ 
tion, and the like; but never to show a different inten¬ 
tion in the testator from that which the will discloses.” 

And the Court said, in the same case: 

“Upon the presumption of a controlling intent, we 
are virtually asked to read into a clause that, upon its 
face, plainly negatives any such intention, the addi¬ 
tional words, ‘after the discharge of the legacies afore¬ 
said, or other words of equivalent signification.” 

The Trial Court was reversed in the above case in 1900 
and it should be reversed in this appeal, because the Trial 
Judge has erroneously attempted to read into the will such 
clauses as: “my entire estate”; “Marshall J. Bailey should 
have only five dollars.” 

This Court, in the case of George Washington University, 
et al. v. Riggs National Bank, 66 D. C. Appeals 389, 88 F- 
2nd 771, said at page 390: 

“* * # while the intention of the testator to dispose 
of all of his estate may appear from the face of the 
will, if a condition later arises which was clearly not 
contemplated by the testator, it is not within the power 
of the Courts to amend the will by attempting to supply 
the omission.” 

Argument of Guardian Ad Litem Regarding the Interpre¬ 
tation of Section 19-110, D. C. Code, 1940. 

This section is as follows: 

“If a devisee or legatee died before the testator, 
leaving issue who survived the testator, such issue shall 
take the estate devised or bequeathed, as the devisee or 
legatee would have done if he had survived the testator, 


unless a different disposition had been made or re¬ 
quired by the will * * 


This statute on its face is so all conclusive as to leave 
little doubt and whatever the rule might have been prior 
to the statute, a void bequest or devise, either general or 
specific in character, as set forth by the testatrix in either 
or both the general or residuary items, would pass t o issue 
surviving the testator as to both real and personal property. 
It is intended to cover cases of just this kind. No case has 
been discovered in this District in which this part of the 
statute has been construed. This case, therefore, is one 
of first impression. 

This Guardian ad Litem is well aware of this Court’s 
ruling in the case of George Washington University v. 
Riggs National Bank (Supra). The Court held that the 
common law rule is controlling and that the testator died 
intestate as to lapsed or void legacy, in residuum, in absence 
of specific directions as to its disposition. The Court in this 
case only ruled upon the second sentence of Sec. 19-110. 

The facts in the above case are the void % residuary be¬ 
quest was to a beneficiary who was not a person, to wit, a 
Church. Therefore, there could be no issue. For this rea¬ 
son, the first sentence of the Statute was not construed in 
this case. 

The George Washington University asked this Honorable 
Court to say that the appellants could take % of the void 
residuary estate by survivorship or by augmentation. The 
Court stated that the common law “ * * * must be held 
controlling until legislation is enacted, as in Pennsylvania, 
specifically regulating the disposition of devisees and be¬ 
quests.” At page 391, Pennsylvania statute is set forth. It 
is different from our statute, Sec. 19-110. The first sen¬ 
tence of our statute allows “* * * leaving issue who 
survive the testator, such issue shall take * * This is 
not so in Pennsylvania. Pennsylvania, in 1917, amended its 
statute to change the common law in the event there were 
co-devisees or co-legatees in the residuary clause of a will, 
so that the failure of one or more of the residuary bene- 
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ficiaries to take, the property would be taken by survivor¬ 
ship or by augmentation, as set out in the statute. 

Congress, in 1901, passed an anti-lapse statute different 
from Pennsylvania, as aforementioned. 

In the case at bar the appellant is not asking that the 
residuary co-devisees and co-legatees take the share of 
Ida J. Bailey by survivorship or by augmentation, as was 
done by the George Washington University case and the 
cases in Pennsylvania prior to 1917. The appellant is only 
asking this Honorable Court to follow the clear, simple 
words of the first sentence of the statute. Nothing in this 
statute prohibits or limits this sentence from including 
the residuary clause of the will. This is a remedial Act 
of Congress and is to be liberally construed. 

The George Washington University case (Supra) has 
been decided on different facts, different law and, most of 
all, on a different section of the statute. Therefore, it can 
not be controlling law in this case. 

This Honorable Court and Guardian ad Litem must then 
look to other states with similar anti-lapse statutes, and see 
what the Appeal Courts have held where the facts and 
statutes are parallel. The following cases will be helpful: 

The State of New Jersey has certain anti-lapse Statutes 
on its books similar to those passed in the District of 
Columbia, and at this time this Guardian ad Litem invites 
the attention o^/baCourt to two cases decided by the Su¬ 
p reme " Coury £r N^vJer^fey, wherein the facts are very 
much parallel with the case at bar. 

The case of Ryder v. Myers, 113 N. J. 360, 167 A. 22, 
stated that the bequests to the testatrix ’ brother and sister 
both of whom pre-deceased the testatrix, each leaving chil¬ 
dren, did not lapse but passed to the children where testa¬ 
trix failed to otherwise direct in the will. Said bequests in 
this case was in the body of the^vjl^. 

In 1938 the S u p r em e CourVor New Jersey was required 
to rule upon the Statute again, in the case of Koehl v. Haase, 
et al., 125 N. J., Eq. 567, 5 A. 2nd, 306. In this case the 
Court had to pass upon a residuary legatee who pre- 
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deceased the testator, leaving issue. The Court said the 
Statute was binding and that the issue of said children 
would take in the absence of directions in the will indicating 

a contrary intent. / QjiiA/iQ. 

The residuaryyui iMscase is very similar to the case at 
at bar, to wit: 

“ * * * All the rest, residue, and remainder of my 
estate, real, personal and mixed, whatsoever the same 
may be and wherever the same may be situate and to 
which I may be entitled at the time of my decease, 
including all that portion of my interest in the firm 
of Haase and Koehl not hereinbefore disposed of, I 
give, devise and bequeath unto my beloved brothers, 
Gustav Haase, Heinrich Haase and Emil Haase and 
my beloved sister, Ida Haase, all of Gross-Schoenau, 
Germany, and my beloved sister, Anna Bock of Wald- 
ersdrof, Germany, share and share alike, unto them¬ 
selves, their heirs and assigns forever/’ 

I submit and earnestly urge upon this Court that that was 
the intent of Congress when it passed Section 19-110 in 
1901, and that this intent as interpreted by the New Jersey 
Court should be followed in the District of Columbia. 

Rhode Island has a similar statute to Section 19-110, D. 
C. Code, 1940. The Supreme Court of Rhode Island, in the 
case of Union Trust Company v. Richardson, et al., 70 R. L 
151, 37 Atl. 2d 777, was called upon to rule upon the fol¬ 
lowing two questions: 

“1. Did the legacy to Louis D. Richardson under the 
third clause of said will lapse by reason of his death 
prior to that of the testator? 

“2. If the said legacy did not lapse, did it become 
payable under the anti-lapse statute in equal shares 
to the surviving issue 'of said Louis D. Richardson? 
The Court answered the first question submitted to 
them that the legacy to Louis D. Richardson under 
clause 3 of the will did not lapse. The answer to 
question 2 is that such legacy is payable under the 
provisions of the anti-lapse statute in equal shares to 
the surviving issue of Louis D. Richardson/ ’ 
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The Court said in this case: 

“A careful examination of the will and codicil 
fails to disclose to us an intention that the legacy to 
Louis D. Richardson should lapse if he did not survive 
the testator. The respondents contend, however, that 
this legacy was purely personal and therefore was in¬ 
tended to lapse in case Richardson predeceased the 
testator. They argue that the mere making of further 
legacies to Richardson’s two sons shows an intention 
to thereby limit the sons’ benefits under the will to 
such legacies. We cannot adopt the conclusion so 
drawn. 

“The mere fact that the testator gave a legacy to 
Louis D. Richardson and separate legacies to his two 
sons is not in itself sufficient to show that the testator 
intended to make a purely personal gift to the father. 
There is no language in the will and codicil, which, 

expressly or by clear implication, shows such intention. 

# * • >> 


The Rhode Island Supreme Court in 1927 ruled in the 
case of Wins or v. Brown, et al., 48 R. I. 200, 136 Atl. 434, 
that the anti-lapse statute provided that on the death 
of devisee or legatee in the lifetime of the testator legacy 
or bequest should go to such persons ’ issue should be liber¬ 
ally construed. The facts in this case are: 



ec. 19JL10 of/the D. 0. 
thp/lifetime of^me 


(/)/Tluft the / 

Cod*; 1^40, 
testator”. 

[/){£) Beneficiary legatee died 1922 in the lifetime of the 
testator. 

W His death was before the testator had executed the 
win in 1923. The deceased was to recover 1/12 of the re- 
sidiary estate. At common law a gift to a person who was 
dead at the time the win was executed was void. The Court, 
at page 435, said: “* # * this remedial statute should be 
given liberal construction in order to effectuate the pur¬ 
pose for which the statute was enacted. The statute was 
adopted for the purpose of carrying out the presumed wish 
of the testator * • 
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The Court ruled that the shares given by the testator 
to the deceased beneficiary named in the residuary clause 
went to her children, that is the children of the deceased 
beneficiary in equal parts the share which their mother 
would have taken had she survived the testator. 

Another point this guardian ad litem urged upon the 
Trial Court and now urges upon this Honorable Court 
the words written by Florence J. Livingston, decedent, to 
wit: “share and share alike”, and followed by “and to 
them and their heirs and assigns forever, share and share 
alike, as tenants in common”, denote that the testatrix had 
an absolute intent to make the gift final and complete in the 
persons set out in the residuary clause. 

Glotzbach v. Kneessi, et al., 73 App. D. C. 282, 121 F 2d 
30 held, 

“* # * that the words ‘heirs and assigns’ are invari¬ 
ably deemed to be words of limitation to describe the 
nature of the estate given and not to be words used to 
avoid a lapse by the substitution of the heirs in place 
of the pre-deceased beneficiary. The addition of the 
word ‘assigns’ after the name of the beneficiary is said 
to emphasize the absolute nature of the gift instead of 
making it alternative.” 

The last point in Guardian ad Litem’s argument is that 
it is presumed that testatrix made her will in view of anti¬ 
lapse statute, to wit: Sec. 19-110, D. C. Code, 1940, and 
that she intended to have the statute prevail unless the 
contrary appears on the face of the will. The statute was 
intended to supplement the will and not to defeat it. 

Shoemaker, et al. v. Newman, et al., 62 App. D. C., 
120 at page 124; 65 F. 2d 208; 89 ALR 1034; Certiorari 
denied 54 S. Ct. 72; 290 U. S. 656; 78 L. Ed. 568. 

American Security & Trust Co. v. Frost, 73 App. D. 
C. 75,117 F. 2d 283; Certiorari denied 61 S. Ct. 829, 312 
U. S. 707; 85 L. Ed. 1139. 

Union Trust Co. v. Richardson, et al. (Supra). 

Mayor & City Council of Baltimore v. White, et al., 
56 A. 2d 824; Court of Appeals of Maryland Jan. 16, 
1948. 

Redwood v. Howison, 99 A. 863; 129 Md. 577, 584-586. 
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CONCLUSION. 

It is respectfully submitted that the judgment of the 
court below -was erroneous and should be reversed and 
judgment in favor of the appellant entered. 

Respectfully submitted, 

William T. Pace, 

808 H Street, N. E., 
Washington 2, D. C., 
Attorney for Appellant. 
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JOINT APPENDIX. 

Filed Jan 14 1946 
Last Will and Testament of 
Florence J. Livingston. 

In the Name or God, Amen, 

Florence J. Livingston of Washington, D. C., being of 
sound and disposing mind, memory and understanding, and 
capable of executing a valid deed or contract, considering 
the certainty of death and the uncertainty of the time there¬ 
of, and being desirous to settle my worldly affairs, and 
thereby be the better prepared to leave this world when 
it shall please the Almighty to call me hence, do hereby 
make, publish and declare this my last Will and Testament, 
hereby revoking and annulling all wills and testamentary 
dispositions heretofore made by me, in manner and form 
following, that is to say: 

First, and principally, I commit my soul into the hands of 
Almighty God, and my body to the earth, to be decently 
buried at the discretion of my executrix hereinafter named; 
and my will is, that all my just debts and funeral expenses 
shall be paid by my executrix hereinafter named as soon 
after my decease as shall be convenient: 

Second, I give, devise and bequeath to my sister Ida J. 
Bailey, and my niece Lavinia A. Wohlfarth, share and 
share alike, and at the death of my sister, her share will go 
to her daughter Florence B. Bradley. The two stone dia¬ 
mond ring, I leave to my niece Lavinia A. Wohlfarth. I 
want my niece Lavinia A. Wohlfarth to make all my fun¬ 
eral arrangements, and to bury me by the side of my hus¬ 
band Robert Leroy Livingston. I leave my nephew, Mar¬ 
shall J. Bailey five dollars, I leave my nephew Walter T. 
Jewell five dollars, I leave my Grand Niece Ida Bell five dol¬ 
lars, I leave my Grand Niece Ruth Tompkins five dollars, 
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I leave my Grand Nephew William Tomkins five dollars, 
any other relatives attempting to contest this will I leave 
them each one dollar. 

54 All the rest and residue of my estate, both real, per¬ 
sonal and mixed, I give, devise, and bequeath tc my 
sister Ida J. Bailey, and to my neice Lavinia A. Wohlfarth, 
share and share alike, and to them and their heirs and as¬ 
signs forever, share and share alike, as tenants in common. 

And Lastly, I do hereby nominate, constitute and ap¬ 
point my niece Lavinia A. Wohlfarth executrix of this, my 
last Will and Testament, and I desire that my executrix 
hereinbefore named shall not be required to give bond for 
the faithful performance of the duties of that office. 

In Testimony Whereof, I have set my hand and. seal to 
this, my last Will and Testament, at Washington, D. C. this 
29th day of July in the year of our Lord one thousand nine 
hundred and 40. 

Florence J. Livingston [seal] 


Signed, Sealed, and Declared, by.. 

.the above-named testa., as and for h-last 

Will and Testament, in our presence, and at h.... request, 
and in h.... presence, and in the presence of each other, 
we have hereunto subscribed our names as attesting 
witnesses. 

Florence J. Livingston 

Residence . 

Mary G. Spedden 
Residence 

No. 3213 — Pea Street, N. W. 

Casper H. Hill, 

1324 Riggs Street, N. W. 







3 


55 February 17 th, 1943 

I add this codical to my last Will and Testament of 
July 29th, 1940. I bequeath to my only brother Milard D. 
Jarvell my Glen Echo Maryland home, and lots adjoining 
the house. 

Florence J. Livingston 
Mary G. S. Carpenter 

Witness 

56 Filed Jan 17, 1946 

IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

Holding Probate Court 
In re Estate of 
Florence J. Livingston 
Deceased. 

Administration No. 66596 
Petitioner: Lavinia A. Wohlfarth 
1331 Allison Street, N. E. 

Washington, D. C. 

Petition for Probate of Will and for Letters Testimentary. 

The petition of Lavinia A. Wohlfarth represents: 

1. That she is an adult citizen of the United States and 
a resident of the District of Columbia, and not under any 
legal disability, and makes this application as the executrix 
nominated in the will of the above named decedent, Florence 
J. Livingston. 

2. That Florence J. Livingston, late an adult citizen of 
the United States, domiciled in the District of Columbia, 
died on, to-wit, December 10, 1945, leaving a paper in the 
nature of a last will and testament bearing date the 29th 
day of July, 1940, in which this petitioner is named as ex¬ 
ecutrix, which said will is now on file in the office of the 
Register of Wills for the District of Columbia; and also 
leaving a paper in the nature of a codicil dated February 
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17, 1943, which purports to bear the signature of only one 
witness and which said paper writing is likewise on file 
in the office of said Register of Wills. No other paper in 
the nature of testamentary disposition of the decedent’s 
estate has been found, although search has been made, and 
this petitioner believes that the above-mentioned paper is in 
fact the last Will and testament of said decedent. 

3. That said testator was a widow and had no children; 
that she was survived by 

(a) Willard D. Jewell, a brother, residing at Mother 
Jones Rest Home, Riggs Road Extended, Hyattsville, Mary¬ 
land; said Willard D. Jewell was adjudged of unsound 
mind in the District of Columbia this petitioner, his daugh¬ 
ter, has been duly appointed his Committee. 

57 (b) Mrs. Florence B. Bradley, 2229 Bancroft 

Street, N. W., Washington, D. C., a daughter of Mrs. 
Ida J. Bailey, a deceased sister of said testatrix. 

(c) Marshall J. Bailey, an inmate of St. Elizabeth’s 
Hospital, a son of said Ida J. Bailey, deceased. 

(d) Mrs. Ida Bell, 1200 Randolph Street, N. E., Wash¬ 
ington, D. C., a grandniece of the testatrix, whose mother, 
Mattie Jane Tompkins, was a deceased sister of the 
testatrix. 

(e) Miss Ruth Tompkins, 1200 Randolph Street, N. E., 
Washington, D. C., a grandniece of the testatrix and a 
daughter of said Daniel Tompkins, deceased. 

(f) William (Willie) Tompkins, 1200 Randolph Street, 
N. E., Washington, D. C., a grandniece of the testatrix and 
a son of said Daniel Tompkins, deceased. 

(g) Walter T. Jewell, 1402 North Greenbriar Street, Ar¬ 
lington, Virginia, a nephew and the son of Eugene P. 
Jewell, a deceased brother of the testatrix. 

4. At the time of her death the said testatrix owned no 
real estate in the District of Columbia but was possessed 
at the time of her death of personal property of a total es¬ 
timated value of Sixteen Thousand Six Hundred Thirty 
Six ($16,636) dollars consisting of approximately $608.00 
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in cash and undeposited checks, stocks and bonds of the 
value of about $15,528.00 and personal effects and jewelry 
of the estimated value of $500.00. 

5. The only debts of which petitioner has any knowledge 
are those incidental to her final illness and burial and 
amount to approximately $300.00. 

Wherefore, petitioner prays: 

1. That citation may issue against the above named heirs 
at law and next of kin, and that notice by publication may 
issue directed to any of them who may be returned “Not to 
be found.’’ 

58 2. That a guardian ad litem may be appointed to 

represent said Willard D. Jewell and said Marshall 
J. Bailey, persons non compos mentis, at the hearing of the 
application to admit the will to probate and record. 

3. That said paper writing dated the 29th day of July, 
1940, be admitted to probate and record as the last Will and 
testament of said Florence J. Livingston, deceased, as to 
both real and personal property and that a proper order 
be passed with reference to the said alleged codicil dated 
February 17, 1943. 

4. That letters testamentary issue to this petitioner as 
the executrix named in the will. 

5. And for such other and further relief as the nature of 
the case may require and to this Honorable Court shall seem 
proper. 

Lavinia A. Wohlfarth. 

Lavinia A. Wohlfarth 

Louis Ottenberg 
Louis Ottenberg 
Attorney for Petitioner 
1000 Investment Building 
Washington, D. C, 
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District of Columbia, ss: 

I, the undersigned Lavinia A. Wohlfarth, solemnly swear 
that I have read the foregoing and annexed petition by me 
subscribed and know the contents thereof; that the facts 
therein stated of my personal knowledge are true and those 
stated upon information and belief I believe to be true. 

Lavinia A. Wohlfarth 
Lavinia A. Wohlfarth 

Subscribed and sworn to before me this 17 day of Jan¬ 
uary, 1946. 

Olin E. Fitzgerald, 

Notary Public, D. C. 

*•**•*##*• 

84 Filed Nov 3 -1947 


Order Sustaining Objections, and Directing Method of 

Distrubution, Etc. 

Upon consideration of the objections to the method of 
distribution sought to be followed in the above matter 
and the same having been fully argued by counsel for the 
objector, Florence B. Bradley, beneficiary named in the 
Will, by the guardian ad litem for Marshall J. Bailey, 
lunatic, and by counsel for the Executrix, and it appearing 
to the Court that the language of the Will shows that it 
was the intention of the testatrix to leave her entire estate 
of Ida J. Bailey, her sister, and Lavinia A. Wohlfarth, her 
niece, in equal parts, and at the death of the said sister, 
her share to go to her daughter, the niece of the testa¬ 
trix, Florence B. Bradley, and that the testatrix intended 
that Marshall J. Bailey, son and only other heir of Ida 
J. Bailey, deceased, should have only the five dollars spe¬ 
cifically bequeathed to him, and there being some ambiguity 
between the second clause of the Will and the residuary 
clause, the Court holds that the intention of the testatrix 
is as above stated and, therefore, it is, by the Court, this 
3 day of November, 1947; 
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Ordered, Adjudged and Decreed: 

1. That after the payment of all specific legacies, includ¬ 
ing $5.00 only to Marshall J. Bailey, and of all administra¬ 
tion and other expenses up to the date hereof, the balance 
of said estate shall be distributable as follows: one-half 
thereof to Lavinia A. Wohlfarth, and the remaining one- 
half thereof to Florence B. Bradley. 

85 2. That upon the approval of the account of the 

Executrix, she shall distribute to Lavinia A. Wohl¬ 
farth her share of said estate, less the sum of $1000; and to 
Florence B. Bradley one-half of her share of said estate, less 
the sum of $500; and the balance retained as aforesaid by the 
Executrix shall be held by her until further order of this 
Court. 

3. That all costs and expenses hereafter incurred or pay¬ 
able relating to or connected with the exceptions to the 
account or the Executrix and the distribution of this estate 
(including but not limited to costs and expenses on appeal, 
if any, and compensation to the guardian ad litem) shall, 
upon the final distribution of this Estate, be charged against 
the distributive share of said Florence B. Bradley, and no 
part thereof shall be charged against the distributive share 
of said Lavinia A. Wohlfarth. 

Alexander Holtzoff 

Justice 

Copy mailed to Thos. C. Bradley, Esq., and Wm. T. Pace, 
Esq. this 24th day of October, 1947. 

Louis Ottenberg 

Attorney 
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90 IN THE DISTRICT COURT OF THE UNITED 
SATES FOR THE DISTRICT 
OF COLUMBIA 

Holding a Probate Court 

On this 2nd day of December, A. D. 1947 the foregoing 
account, being now presented for approval, the same is, 
after examination by the Court, approved and passed. 

T. Alan Goldsborougs 

Justice 
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Excerpts from Proceedings. 

The Court: * # * 

#*V/**#*» 


12 Here we have a clause in the will leaving to the 
nephew, Marshall J. Bailey, the sum of five dollars. 
That indicates clearly that it was the desire of the tes¬ 
tator to cut off Marshall Bailey with five dollars, and the 
Court would be violating the intention of the testator if it 
awarded to Marshall J. Bailey half of his mother’s share. 



Nevertheless, in endeavoring to discover the intent of the 
testatrix, and for reasons which I indicated in my prior 
rulings, it is quite evident to the Court that it was the 
45 testatrix’ intention that Marshall Bailey, for reasons 
best known to the testatrix, should receive nothing but 
$5, and Section 110 of Title 19 specifically indicates that 
it shall not come into operation if to do so would be con¬ 
trary to the testatrix’ intent. In the Court’s opinion it 
would be contrary to the testatrix’ intent. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9793. 


WILLIAM T. PACE, Guardian ad Litem for MARSHALL 
J. BAILEY, Incompetent, Appellant , 

v. 

FLORENCE B. BRADLEY, Appellee . 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


Counter-Statement of the Case. 

Appellant’s brief gives a correct statement of the case 
with the exception that he is in error when he states that 
“The testatrix in this case has written the following pro¬ 
visions in the residuary clause,” when, as a matter of fact, 
the testatrix wrote nothing in the Will because it was a 
Law Reporter form which was filled out by someone other 
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than the testatrix and whatever handwriting there was was 
not in the testatrix’ hand. 

Summary of Argument. 

Point 1. It was the clear intent of the testatrix, as ex¬ 
pressed in paragraph 2 of the Will, to give all of her estate 
except the five dollar “cut-off” legacies, to the five nieces, 
nephews, and a grandnephew, to her sister, Ida J. Bailey, 
and her niece, Lavinia A. Wohlfarth, and in the case of 
the death of Ida J. Bailey, then her share was to go to her 
daughter, Florence B. Bradley. 

Point 2. The Court below did not err in stating from 
the bench that “It was the intention of the testatrix to 
leave her entire estate to Ida J. Bailey and Lavinia A. 
Wohlfarth, as the use of the words “entire estate” was 
a correct interpretation of the intent of the testatrix, nor 
did the Court err in stating from the bench that the testa¬ 
trix intended that Marshall J. Bailey should have “only” 
five dollars and the use of the word “only” was not a sub¬ 
stitution of speculation and conjecture for any language 
in the Will but only the Court’s opinion of the testatrix’ 
intention and was the correct interpretation. 

Point 3. The Court below did not err in not holding 
that the first sentence of Section 19-110 of the D. C. Code, 
1940 applied to the residuary clause in the Will. 

Argument. 

It was the clear intent of the testatrix, as expressed in 
paragraph 2, that the entire estate, except the five specific 
“cut-off” legacies included in the second paragraph, should 
go to her sister, Ida J. Bailey, and her niece, Lavinia A. 
Wohlfarth, even though no specific property is mentioned, 
and that the share of Ida J. Bailey was to go to her 
daughter, and the niece and namesake of the testatrix, 
Florence B. Bradley. Had it been her intention or had 
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she wished her nephew-, Marshall J. Bailey, son of Ida J. 
Bailey, to take any part of his mother’s share, she would 
have named him along with Florence B. Bradley. It is 
clear that she had him in mind at that time because she 
immediately named him first among the five “cut-off” 
legatees. 

Marshall J. Bailey was committed to St. Elizabeth’s 
Hospital for the Insane in 1914, and had been there, as a 
patient, for approximately 26 years at the time the Will 
was drawn, and this fact was well known to the testatrix. 
She also knew that he had no use for her money, nor would 
he get any enjoyment out of it; hence, the “cut-off” legacy 
of five dollars. 

In the construction of a Will the intent of the testator 
is to be ascertained by an examination of the language of 
the Will in the light of circumstances surrounding the tes¬ 
tator, his family, and property at the time of making the 
Will. 

Costello v. Costello, 149 F. 2nd 379. 

See, also, Orenderf v. Fayete Farms, 112 F. 2nd 149 
(C.C.A. Ohio) 

This Will was not drawn by experienced lawyers who 
would have had in contemplation the provisions of Section 
19-110 of the D. C. Code, 1940, but was a printed form of 
w T ill sold by the Washington Law Reporter and filled in by 
someone other than the testatrix, evidently a person of no 
experience Or skill; but if it had been drawn by experienced 
lawyers and Section 19-110 had been in their minds, that 
section would not apply here because it is provided in said 
Code that “If a legatee die before the testator, leaving 
issue who survive the testator, such issue shall take the 
estate devised or bequeathed as the devisee or legatee would 
have done had he survived the testator unless a different 
disposition be made or required by the Will.” (Italics sup¬ 
plied) 

In the case at bar the testatrix made that “different dis¬ 
position” by directing, in the second paragraph, that the 
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share of Ida J. Bailey, at her death, should go to her 
daughter, Florence B. Bradley, and that no other person 
should share with Florence B. Bradley is' clearly shown 
by the “cut-off” bequest to Marshall J. Bailey. This clearly 
takes this case out of the provisions of the second para¬ 
graph of section 19-110, which provides that a contrary 
intention appearing in the Will shall make that second 
sentence inoperative. 

Whether any property was mentioned in the second para¬ 
graph or not, it is clear that the testatrix intended that 
Ida J. Bailey’s “share” of her estate, whatever it was, 
and in whatever part of the Will it was described and set 
out, was to go to Florence B. Bradley, on her death. 

Almost every question raised by the appellant, all of 
which, in the light of the decisions of the Courts, seem friv¬ 
olous, are answered by this Court in Stone v. Stokes, 163 
F. 2nd 704. Therein the Court say, quoting, with approval, 
from Covenhaven v. Shuler, 2 Paige (New York), 122-130, 
21 Am. Dec. 73. “When the intention of the testator is 
incorrectly expressed, the Court will effectuate it by sup¬ 
plying the proper words.” Thus, the Court below was 
within its province in saying that it was the intention of 
the testatrix to leave her entire estate to Ida J. Bailey, her 
sister, and Lavinia A. Wohlfarth, her niece, in equal parts, 
and at the death of the said sister, her share to go to her 
daughter, Florence B. Bradley. 

It has long been the rule in the construction of wills that 
the intent of the testator shall be gotten from the four 
corners of the will and appellee submits that paragraph 
two, whether it devises any property or not, cannot be de¬ 
leted or disregarded because it still is most illuminating 
and directive in ascertaining the intent of the testatrix. 

The intention of the testator is the basic and fundamental 
rule in the construction of wills and the intention should 
be determined by the construction ^Hwtwhole will and not 
from detached paragraphs, and where the intention is ap¬ 
parent it should be given effect, even though to do so in- 
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volves a rejection of the literal meaning of particular 
words. 

Young v. Munsey Trust Company, 111 F. 2nd 514, 
72 App. D. C. 73. 

Walker v. Thomas, 64 App. D. C. 148, 150; 75 Fed. 
2nd 667, 669 (1935). 

Where provisions of the will are inconsistent and con¬ 
tradictory, it is necessary to remove the inconsistency and 
to resolve the contradiction by discovering the intention 
of the testatrix from the whole instrument. 

Board of Directors of City Trust v. Maloney, 141 F. 
2nd 275, 78 App. D. C. 371. 

CONCLUSION. 

It is respectfully submitted, from the authorities cited 
that the Court was well within its province in holding that 
Florence B. Bradley is entitled, and she alone is entitled, 
to the one-half share of the estate of the testatrix and it is 
equally clear that Marshall J. Bailey was not to have any 
part with Florence B. Bradley in that share of the estate, 
and that he was to have only the five dollars which was 
distinctly and clearly a “cut-off” legacy. 

It is further respectfully submitted that, for the reasons 
given hereinabove, section 19-110 of the Code of Law of 
the District of Columbia is not controlling in this case and 
is distinctly taken out of it by the use of the words in the 
Act “unless a different disposition be made or required 
by the will,” and in the second sentence by- the use of the 
words, “unless a contrary intention appear by the will,” 
which is abundantly shown by every rule of construction. 

Respectfully submitted, 

Thos. C. Bradley, 

Colorado Building, 
Washington, D. C., 

Attorney for Appellee. 



